CONG DOAN DET MAY VIET NAM
VAN PHONG TU VAN PHAP LUAT

BAN TIN PHAP LUAT SO 02-2021

I. TINH HUONG PHAP LUAT

Quy dinh vé td chirc ddi thoai, s6 lwong, co ciu, thanh phan tham gia d6i
thoai bén dai dién ngudi lao dong

C6 phan May X c6 hon 1.300 lao dong. Hang nam, dai dién nguoi lao dong va
nguoi st dung lao dong déu t6 chirc ddi thoai tai noi 1am viéc dé chia sé thong tin, xay
dung quan hé lao dong hai hoa, on dinh. Tuy hién, hién nay quy dinh cua BLLD nam
2019 vé ddi thoai tai noi lam viéc c6 nhiéu diém méi vé thanh phan, thoi gian d6i
thoai....Chu tich cong doan Coéng ty hoi voi sd luong hon 1.300 lao dong, sb luong
thanh vién tham gia dbi thoai (bén phia ngudi lao dong) 1a bao nhiéu ngudi, co céu,
thanh phan nhu thé nao 13 hop 1y?

Can _cu phap ly:

- B luat Lao dong (BLLD) 2019;

- Nghi dinh 145/2020/ND-CP ngay 14 thang 12 nam 2020 quy dinh chi tiét va
hudng dan thi hanh mot s6 di€u cia BLLD nam 2019 vé diéu kién lao dong va quan hé
lao dong (Nghi dinh 145);

- Hu6ng din 03/HD-TLD ngay 20/02/2020 thi hanh diéu 1& Cong doan Viét Nam.

Xir 1y tinh hudng:

Diéu 63, 64 BLLD 2019 quy dinh chung vé doi thoai tai noi lam viéc gom: dinh
nghia v€ doi thoai, cac truong hop nguoi st dung lao dong phai to chie doi thoai, noi
dung doi thoai va giao Chinh phu quy dinh chi tiét viéc t6 chirc doi thoai tai noi lam viéc.

_Can ctr BLLD 2019, chinh phu ban hanh Nghi dinh 145, trong d6 danh 05 diéu
tir Biéu 37 - 41 dé€ hudng dan ghi tiet ve déirthOai tai noi lam viéc... trong d6 Dicu 38
quy dinh vé s6 luong, thanh phan tham gia do6i thoai nhu sau:

“Diéu 38. S6 lwong, thanh phin tham gia déi thoai

Sé luwong, thanh phc”in tham gia doi thoai tai khoan 2 Piéu 63 cia Bé ludgt Lao
dong dwoc quy dinh nhu sau:

1. Bén nguoi sur dung lao dong

Can cir diéu kién san xudt, kinh doanh, t6 chitc lao ddng, nguoi sir dung lao
dong quyet dinh so luong, thanh phan dai dién cho minh dé tham gia doi thoai bdo
dam it nhat 03 nguoi, trong do co nguoi dai dién theo phap ludt cua nguoi si dung
lao dong va quy dinh trong quy ché dan chu o co so tgi noi lam viéc.

2. Bén nguoi lao dong

a) Can cur diéu kién san xudt, kinh doanh, t6 chirc lao dong, co cau, s6 luwong
lao dong va cac yeu to binh dang gioi, to chirc dai dién nguoi lao dong tqi co so va



nhém dai dién doi thoai ciia nguoi lao dong xac dinh 56 lwong, thanh phc”in tham gia
doi thoai nhung phai bao dam so lwong nhu sau:

al) It nhat 03 nguwoi, néu nguoi sir dung lao déng sir dung diedi 50 ngueoi lao dong;

a2) It nhat tir 04 nguoi dén 08 nguoi, néu ngueoi sir dung lao dong sir dung tir 50
nguoi lao dong dén dudi 150 nguoi lao dong,

a3) It nhdt tir 09 nguoi dén 13 nguwoi, néu nguoi sir dung lao déng sir dung tir
150 nguoi lao dong dén duoi 300 nguoi lao dong;

a4) It nhat tir 14 nguoi dén 18 nguwoi, néu nguoi sir dung lao déng sir dung tir
300 nguoi lao dong den duoi 500 nguoi lao dong;

a5) It nhat tir 19 dén 23 nguoi, néu nguoi sir dung lao dong sir dung tir 500 dén
duoi 1.000 nguoi lao dong;

a6) It nhat 24 nguweoi, néu ngwoi sit dung lao déng sir dung tir 1.000 nguoi lao
dong tro lén.

b) Cén cir s6 lwong nguoi dai dién doi thoai ciia bén nguoi lao dong quy dinh tai
diém a khoan nay, t6 chirc dai dién nguoi lao dong tai co s va nhom dai dién doi thoai
cua nguoi lao dong xdac dinh s6 lwong dai dién tham gia doi thoai twong img theo ty I¢
thanh vién cia té chire va nhém minh trén tong sé lao dong ciia ngueoi sir dung lao dong.

3. Viéc xdc dinh danh sach thanh vién dai dién tham gia doi thoai ciia bén
nguoi sw dung lao dong va bén nguoi lao dong quy dinh tai khoan 1 va khodn 2 Piéu
nay dwoc thye hién dinh ky it nhat 02 ndm mét lan va céng bé cong khai tai noi lam
viéc. Trong khodng thoi gian gitta 02 ky, xdc dinh thanh vién tham gia déi thoai, néu
c6 thanh vién dai dién khéng thé tiép tuc tham gia thi ngueoi sir dung lao dong hodc
teng 16 chirc dai dién nguoi lao dong, nhom dai dién doi thoai cia nguoi lao dong
xem xét, quyét dinh bé sung thanh vién thay thé cua té chirc, nhom minh va céng bo
cong khai tai noi lam viéc.

4. Khi tién hanh doi thoai theo quy dinh tai khoan 2 Piéu 63 cia B ludt Lao
déng, ngoai cdc thanh vién tham gia déi thoai quy dinh tai khodn 3 Piéu nay, hai bén
thong nhdt moi tat ca nguoi lao dong hodc mét so6 nguoi lao dong lién quan cing
tham gia doi thoai, bao dam cé sw tham gia cua dai dién lao dong nir khi doi thoai vé
cdc néi dung lién quan dén quyén, loi ich cia lao dong nit theo quy dinh tai khodn 2
Piéu 136 ciia Bé ludt Lao dong”

Can cr quy dinh ndy, nhiing van dé thic mic cta Chu tich cong doan Céng ty
CP May X duoc tra 161 nhu sau:

- V& s6 luong thanh vién 601 thoai (bén ngudi lao dong): S6 lugng thanh vién bao
nhiéu ngudi phu thude vao tong sd nguoi lao dong cua doanh nghiép. Cong ty Cé phan
May X c6 hon 1.300 lao ddng thi s6 nguodi tham gia d6i thoai bén nguoi lao déng it
nhit 12 24 nguoi.

- V& co céu, thanh phan: BLLD 2019 va Nghi dinh 145 khong quy dinh cu thé
vé co cau, thanh phan doi thoai; khong quy dinh phuong thirc lya chon thanh phan ma



danh quyén cho té chirc dai dién nguoi lao déng va nhom dai dién ddi thoai ciia
nguoi lao dong xac dinh thanh phan tham gia. Danh sich thanh vién do1 thoai dugc
xac dinh (02 nam mot lan) va cong bo cong khai tai noi lam viéc.

Tuy nhién, dé dam bao chét luong cong tac ddi thoai va quyén loi ctia nguoi lao
dong, co ciu, thanh phan tham gia ddi thoai (bén ngudi lao dong) ctia mdi doanh
nghi¢p nén dugc lya chon bao gém nhitng ngudi trong Ban chdp hanh cong doan
(hodc ban 1anh dao va thanh vién t6 chirc cua nguoi lao dong); dai dién cong doan cua
cac phong, ban, bé phéan chic ndng va mét s6 doan vién dap ung tiéu chuan vé cong
tac dbi thoai (tiéu chuan nay do t6 chirc dai dién nguoi lao dong va nhom dai dién ddi
thoai ngudi lao dong x4y dung) cho du it nhat 24 nguoi.

Ngoai ra, tuy tung ndi dung d6i thoai, hai bén théng nhit moi tit ca nguoi lao
dong hodc mot s6 nguoi lao dong lién quan cung tham gia d6i thoai, bao dam co su
tham gia ctia dai dién lao dong nir khi ddi thoai vé cac ndi dung lién quan dén quyén,
loi ich cua lao dong ni.

Luu y khéng lwa chon nguoi tham gia thanh phan doi thoai la ngudi lao déng
lam cdng tac qudn ly trong cac doanh nghiép ngoai khu vire nha nuéce, bao gom: Chui
doanh nghiép tuw nhan, thanh vién hop danh, cha tich héi dong thanh vién, thanh vién
hgi dong thanh vién, cha tich cng ty, chi tich hgi dong qudn tri, thanh vién héi dong
quan tri, gidm doc hodc tong gidm doc va c& nhan giir chizc danh quan 1y khac cé
thdm quyén nhan danh cong ty ky két giao dich cia cng ty theo quy dinh tai diéu 1¢
cong ty (diém b, muc 3.2 Huéng dan 03/HD-TLP ngay 20/02/2020 thi hanh diéu 1é
Cong doan Viét Nam)

NGUYEN THI THANH HOAN
Il. TINH HUONG PHAP LUAT

Quy dinh ciia phap luat vé quyén don phwong cham dirt hgp dong lao dong
ma khdng can phai bao trwéc cia ngwoi lao dong va tro cap thoi viéc

Théang 11/2020, chi V 1am viéc tai Cong ty May tu nhan P theo hop dong lao
dong co thoi han 06 thang. Theo thoa thuan trong hop dong lao dong, cong ty s& tra
lrong cho chi B vao ngay 05 duong lich hang thang. Tuy nhién, sau 03 thang lam
viéc, tién luong hang thang cua cong ty ludn tra tré hon 10 ngay so voi quy dinh trong
hop dong. Chi V ndp don xin nghi viéc va khong lam viéc tai cdng ty ngay sau khi nop
don, dong thoi yéu cau cong ty tra tro cap thoi viéc.

~Viéc chi V don phuong cham dut hop dong lao dong va yéu cau cong ty tra trg
cap thoi viéc co dtng quy dinh phap luat khéng?

Can cw phap ly:

- B6 luat Lao dong nam 2019.
Xir 1y tinh hudng:

1. Khoan 2, Diég 35 Bo luat Lao dong ndm 2019, c6 hi¢u luc ngay 01/01/2021,
ngudi lao dong ¢6 quyén don phuong cham dut hop dong lao dong ma khéng phai bao




trude cho ngudi st dung lao dong néu khong dugc tra du luong hodc tra lwong khong
dung thoi han tra truong hop vi Iy do bat kha khang ma nguoi s dung lao dong da tim
moi bién phap khac phuc nhung khong thé tra Iwong ding han.

Trong tinh hudng ndy, cong ty P thuong xuyén tra luong khong dung thoi han
theo thoa thuén trong hop ddng, do vay chi V ¢6 quyén don phuong cham dat hop
ddng lao dong ma khong can bao trude cho cong ty P.

2. Do chi V lam viéc cho cdng ty méi duge 03 thang (chua du 12 thang) nén chi
V khong dugc huong tro cap thdi viéc theo quy dinh tai Bicu 46 Bo luat Lao dong
nam 2019.

Nhu vay, viéc chi V yéu cau cong ty tra tro cap thdi viéc 1a khong dung véi quy
dinh phép luat.

Chi V chi c6 quyén yéu cau cdng ty thuc hién ding trach nhiém khi cham dut
hop dong lao dong theo quy dinh tai Biéu 48, Bo luat Lao dong nam 2019, cu thé nhu
Sau:

- Trong thoi han 14 ngay 1am viéc ké tur ngay cham dut hop dong lao dong, hai
bén c6 trach nhiém thanh toan day du cac khoan tién c6 lién quan dén quyén loi cua
mdi bén, trir nhitng truong hop theo quy dinh cua phap luat co thé kéo dai nhung
khdng duoc qua 30 ngdy. Cac khoan tién dugce dé cap co thé bao gom: céc khoan ng
lwong, thanh toan tién nhitng ngay nghi theo quy dinh tai Bo luat Lao dong nam 2019.

- CoOng ty P c6 trach nhiém hoan thanh tha tuc x4c nhan thoi gian déng bao hiém
xa hoi, bao hiém that nghiép va tra lai cung vai ban chinh giay to khac néu cong ty P
da gilr cta chi V. Cung cap ban sao c4c tai li¢u lién quan dén qué trinh lam viéc chi V
néu chi V cé yéu cau. Chi phi sao, gui tai liéu do cong ty P chi tra.
TRAN THI NGQC BiCH
I11. TINH HUONG PHAP LUAT

Quy dinh vé viéc chi dinh Ban chap hanh cong doan lam thoi va cho théi iy
vién Ban chap hanh cong doan

Chi A 1a Uy vién Ban chap hanh (BCH) coéng doan Tong cong ty co phan H
nhiém ky 2017-2022. Vi ly do ca nhan, thang 9/2019 chi da xin cham dut hop dong
lao dong. Sau mot thang, chi A xin vao 1am viéc tai Cong ty ¢ phan M 1a Cong ty
thanh vién thudc Téng cOng ty cd phan H. Pén thang 12/2020 khi dong chi chu tich
cong doan co so thanh vién nghi huu thi BCH cong doan Cong ty c6 phan M chi Con
01 ngum/tong sO ‘uy vién BCH 03 nguoi. Vi diéu kién san xuét, cong doan Cong ty cd
phan M khong td chirc duoc hoi nghi dai biéu, hoi nghi toan thé, hoi nghi ban chap
hanh mé rong dé bau bd sung BCH cong doan. Do chi A co6 kinh nghiém lam cong tac
cong doan nén Coéng doan Tong cong ty H da chi dinh BCH 1am thoi Cong doan co s¢
thanh vién Cong ty c6 phan M gom 03 ngudi trong d6 chi A giit chire danh chi tich
cong doan.

Viéy viéc Cong doan Téng cong ty H chi dinh chi A lam chu tich Cong doan co
so0 thanh vién Cong ty c6 phan M c6 dung quy dinh khong? Va theo dé an nhan su



BCH cong doan Tong Cong ty c¢d phan H nhiém ky 2017 - 2022, dbng chi chu tich
Cong doan co s¢ thanh vién Cong ty M la uy vién BCH cong doan Tong Cong ty thi
truong hop cta chi A c6 con 1a ty vién BCH coéng doan Tong cbng ty cd phan H
khong?

Can cwr phép ly:

- Biéu 1¢ Cong doan Viét Nam khoa XII ban hanh tai Quyét dinh s6 174/QD-
TLD ngay 03/02/2020 cua Tong lién doan Lao dong Viét Nam.

- Huéng dan s6 03/HD-TLP huéng dan thi hanh Piéu Ié Cong doan Viét Nam
ban hanh ngay 20/02/2020.

Xir 1y tinh hudng:

1.biém d, khoan 7, Bieu 11, biéu 1¢ Cong doan Viét Nam khoa XII quy dinh
nhiém vy, quyén han ctia ban chap hanh cong doan cac cap nhu sau:

“d Quyét dinh thanh lap, sap nhdp, chia tach, hop nhat, giai thé, ndng cdp, ha
cdp céng doan cdp duwdi, cong nhdn ban chdp hanh céng dodn cdp dudi”.

-Diém a, muc 9.2 Huéng dan sé 03/HD-TLD hudng dan thi hanh Diéu 1é Cong
doan Viét Nam Khoa XII quy dinh:

“9.2. Cdc truong hop chi dinh ban chdp hanh lam thoi

a. Cong doan cdp trén trie tiép cé quyén chi dinh ban chdp hanh ldm thoi cong
doan cdp dudi va cdc chirc danh trong co quan thuong tric cua ban chdp hanh lam
thoi cong doan (bang van ban) trong cac truong hop sau:

- Khi quyét dinh thanh ldp t6 chike céng doan.

- Khi quyét dinh hop nhadt, ndng cdp, ha cdp, chia tach, sdap nhdp t6 chirc céng
doan.

- Khi ban chdp hanh céng doan bi ky ludt bang hinh thire gidi tan.

- Khi khong 16 chire dwoc dai hoi theo quy dinh.

- Khi khong 16 chirc dwoc hoi nghi dqi biéu, hoi nghi toan thé, hoi nghi ban
chap hanh mo rong theo Muc 7 cua Huong dan nay.”

Nhu vay, can cir c&c quy dinh trén, Cong doan Tong cong ty H chi dinh ban
chap hanh 1am thoi Cong doan co s thanh vién Cong ty c6 phan M va chi dinh chi A
lam chu tich cong doan 1a dung quy dinh.

2. Khoan 5, Biéu 11, Diéu Ié Cong doan Viét Nam khoa XII quy dinh:

“5. Uy vién ban chdp hanh c¢éng dodn cdc cap khi nghl huu, nghi viéc cho nghi
huw, théi viéc, chuyén cong tac; uy vién ban chdp hanh 1a can bé céng dodn chuyén
trach khi khong con la chuyén trach cong doan, thi dwong nhién thoi tham gia ban
chdp hanh céng doan cdp dé va cong dodn cap trén (néu ), ké tir thoi diém nghi
huew, nghi viec cho nghi huu, thoi viec, chuyén céng tdc, théi chuyen trach cong doan
ghi trong quyét dinh hodc théng béo ciia co quan c6 tham quyén .



Nhu vdy, can ca quy dinh trén, chi A da chém dut hop dong lao dong tai Tong
cong ty co phan H thi khdng con la uy vién Ban chap hanh cong doan.
Cong doan Tong cong ty c6 phan H can thyc hién quy trinh bau b sung chi A
vao Ban chap hanh cong doan Tong cong ty theo dung quy dinh.
NGUYEN THI THU HANG
IV. TINH HUONG PHAP LUAT

Quy dinh ciia phap luit vé cac hanh vi bi nghiém cam trong linh vurc lao dong

Anh H lam nhén vién véan phong tai Cong ty A duoc 10 ndm. Cach day 6 thang,
trong mot lan bi tai nan giao thong, anh phai vao bénh vién dé phau thuét va c6 lam
xet nghiém mau (trong do co xét nghiém HIV) va co két qua duong tinh voi HIV.,

Sau khi binh phuc va di lam lai, anh d& gdp ban lanh dao Cong ty dé thong bao
vé viéc anh bi nhim HIV va bac si cho biét anh van du stc khoe 1am viéc. Thang
1/2021, Chanh Vin phong goi anh vao va thong bao do HIV 14 cin bénh truyén nhiém
ma cong viéc cua anh tai van phong lai tiép x(c vai nhicu nguoi nén bat dau tir théang
2/2021, anh H s& chuyén sang lam cong viéc bao vé ¢ COng sau cia Cong ty A (la cong
ra vao cua cac xe ché hang caa cong ty), it tiép xdc voi nhiéu nguoi.

Anh H hoi: viéc Cong ty A yéu cau anh chuyén sang lam cong viéc khac voi ly
do anh bi mac HIV c6 ding v6i quy dinh cua phap luat?

Can cw phap ly:

- B§ luat Lao dong ndm 2019;

- Luat Phong, chong nhiém vi rat gy ra hoi chimg suy giam mién dich mac
phat & nguoi (HIV/AIDS) ngay 29/6/2006 (sau day goi la Luat phong, chdong
HIV/AIDS)

Xir 1y tinh hudng:

- Khoén 1, biéu 8, B¢ luat Lao dong 2019 quy dinh hanh vi “Phan biét doi xii
trong lao déong’ 1a hanh vi bi nghiém cam trong linh vyc lao dong.

- Khoan 8, Piéu 3, Bo luat Lao dong 2019 giai thich tir ngit vé phan biét doi xur
trong lao dong nhu sau:

“Phdn biét doi xir trong lao dong la hanh vi phan bi¢t, logi trir hodc wu tién dya
trén chung toc, mau da, nguon goc quoc gia hodc nguon goc xd hoi, dan toc, gidi tinh,
dé tuéi, tinh trang thai sdn, tinh trang hén nhdn, tén gido, tin _nguong, chinh kién,
khuyét tdt, trach nhiém gia dinh hodc trén co so tinh trang nhiém HIV hodc vi Iy do
thanh 1dp, gia nhdp va hoat dong cong doan, t6 chirc ciia nguoi lao dong tai doanh
nghiép cé tac dong lam anh huéng dén binh dang vé co héi viéc lam hodc nghé
nghiép.

Viéc phan biét, loai true hodc wu tién xudt phat tir yéu cau ddc thi ciia cong viéc
va cdc hanh vi duy tri, bao vé viéc lam cho nguoi lao déng dé bi ton thwong thi khong
bi xem la phan biét doi xir.”



- Piém a va b, Khoan 2, DPiéu 14, Luat Phong, chéng HIV/AIDS quy dinh
nguoi s dung lao dong khong dugc gay kho khan trong qué trinh lam viéc hoac ép
budc ngudi lao dong con du stc khoe chuyén cong viée ma ho dang dam nhiém vi ly
do ngudi lao dong nhiém HIV.

Nhu vay, cin ctr vao cac quy dinh trén, viéc Cong ty A yéu cau anh H sang lam
cong viéc khac tir thang 2/2021 khi anh van du suc khoe véi ly do anh H bi nhiém
HIV 1a khong dtng véi quy dinh cta phap luat. Tuy nhién, anh H can thuc hién ding
nghia vu phong, chdng lay nhiém HIV theo quy dinh tai khoan 2, Piéu 4, Luat Phong,
chéng HIV/AIDS.

NGUYEN THI THU HUONG
V. TINH HUONG PHAP LUAT

Tai Cong ty CP X, do nam 2020, Cong ty gip nhiéu kho khin trong san xuét
kinh doanh vi dai dich Covid 19 nén Ban Lanh dao Céng ty quyét dinh sira d6i Quy
ché thudng ctia cong ty sau khi tham khao ¥ kién cua cong doan cong ty. Theo quy ché
thudng moi thi thudng cua cong ty tuy thude vao tinh hinh san xuat kinh doanh s& ¢
hinh thirc thudng tién va thudng bang san pham cua cong ty. Do do, thuong Tét Xuan
Tan Stu 2021 cho c6ng nhan sé& 1a sb tién thudng bang 50% muc lvong binh quan
trong 12 thang va 10 san pham cta Cong ty. Mot sb ‘nguol lao dong (NLD) khong
dong va dé nghi kién nghi voi Ban lanh dao quy d6i 10 san pham cta cong ty ra
thanh tién mat dé thuong cho NLD. Trong trudong hop ndy ban lanh dao cong ty co
thuc hién ding quy dinh phap luat khong va Cha tich cong doan nén giai quyét thé
nao?

Can cwr phap ly:

- B0 luat Lao dong nam 2019
Xir 1y tinh hudng:

- biéu 104, B6 Luat Lao dong nam 2019 quy dinh vé thuéng nhu sau

“1. Thuong la so tién hodc tai san hodc bang cdc hinh thirc khdac ma nguoi s
dung lao dong thuong cho nguoi lao dong can cu vao két qua san xudat, kinh doanh,
murc do hoan thanh cong viéc cua nguoi lao dong.

2. Quy ché thuéng do ngueoi sir dung lao dong quyét dinh va cong bé cong khai
tai noi lam viéc sau khi tham khdo y kién cua to chirc dai dién nguoi lao dong tai co
s0 doi voi noi co té chure dai dién nguoi lao dong tai co so”

Nhu véy, can cur vao quy dinh trén, Ban lanh dao cong ty da thuc hién ding quy
dinh cta phap luat. Chu tich cong doan can giai thich cho NLD hiéu vé quy dinh cua
phap luat va dong vién NLD chia s€ kho khan véi cong ty trong giai doan tinh hinh
san xuat kinh doanh gap nhiéu khé khan vi dai dich Covid 19.

LE TAT THANG



